BeOS 5 Personal Edition CD

DISTRIBUTION LICENSE AGREEMENT

This BeOS 5 Personal Edition CD Distribution License Agreement (this “Agreement”) is entered into as of March 28th, 2000 between Be Incorporated (“BE”) and the distributor named below (“Distributor”) for the purpose of granting Distributor a limited license to distribute the binary, executable, CD-ROM version only of BE’s proprietary digital media operating system known as BeOS® 5 Personal Edition and its related documentation as furnished by BE to Distributor (the “Licensed Software”).

1. License Grants. Subject to Distributor’s continued compliance with the terms and conditions of this Agreement, BE hereby grants to Distributor a non-exclusive, non-transferable, royalty-free license (without the right to grant sublicenses) to: (i) reproduce and distribute tangible CD-ROM copies of the Licensed Software solely as bundled with Distributor’s pc plus, directly to end users customers in Spain,  and solely in the form provided by BE; and (ii) use and reproduce BE’s trademarks and CD cover art (“BE Marks”) solely as provided by BE and solely in connection with the distribution and marketing of the Licensed Software TC 
2. License Restrictions. TC   BE grants no rights in the Licensed Software or in the BE Marks other than those expressly granted in Section 1 above.  Distributor acknowledges that the underlying structure, organization and source code of the Licensed Software constitute valuable trade secrets of BE and its suppliers. Accordingly, Distributor agrees not to (a) modify, adapt, alter, translate, or create derivative works from the Licensed Software; (b) merge the Licensed Software with other software; (c) distribute, sublicense, lease, rent, loan, or otherwise transfer the Licensed Software (except as expressly allowed herein to its end user customers) to any third party; or (d) reverse engineer, decompile, disassemble, or otherwise attempt to derive the underlying source code for the Licensed Software. Distributor must reproduce, on all copies made by or for Distributor, and must not remove, alter, or obscure in any way the Be Incorporated End User License Agreement, any proprietary rights notices (including copyright notices) of BE or its suppliers, and/or the BE Marks as provided by BE on all copies of the Licensed Software distributed hereunder.  Distributor acknowledges BE’s exclusive ownership of the Licensed Software and BE Marks.  Distributor agrees not to take any action inconsistent with such ownership and to cooperate, at BE’s request and expense, in any action (including the conduct of legal proceedings) which BE deems necessary or desirable to establish or preserve BE’s exclusive rights in and to the Licensed Software and BE Marks.  Distributor will not adopt, use, or attempt to register the BE Marks or any trademarks or trade names that are confusingly similar to the BE Marks or in such a way as to create combination marks with the BE Marks.  Distributor will provide BE with samples of all products and materials that contain the BE Marks prior to their public use, distribution, or display for BE’s quality assurance purposes and will obtain BE’s written approval before such use, distribution, or display. At BE’s request, Distributor will modify or discontinue any use of the BE Marks.

3. Pricing and Expenses TC 
3.1 Pricing. TC   The Licensed Software is the version of BE’s BeOS operating system that is available for personal use without charge to end users, therefore Distributor agrees not to charge a separate or additional fee to end user customers for such Licensed Software, provided however, Distributor may choose to charge a nominal fee solely for reimbursement of Distributor’s cost of reproduction and distribution of the Licensed Software.

3.2 Expenses. TC  Distributor will be responsible for and will indemnify and hold BE harmless from payment of all expenses and taxes (other than taxes based on BE’s income), fees, duties, and other governmental charges, and any related penalties and interest, arising from the delivery, license and distribution of the Licensed Software under this Agreement.

4. Warranties TC 
4.1 BE’s Disclaimer of Warranty. TC   THE LICENSED SOFTWARE IS PROVIDED TO DISTRIBUTOR “AS IS,” AND BE MAKES NO Warranties WHATSOEVER, whether express, implied, or statutory, regarding the Licensed Software, including any warranties of merchantability, fitness for a particular purpose, title, and non-infringement of third-party rights. Distributor acknowledges that it has relied on no warranties in this Agreement and that no warranties are made by any of BE’s suppliers.
4.2 Warranties Made by Distributor. TC  Distributor will not make or publish any representations, warranties, or guarantees concerning the Licensed Software without BE’s specific prior written approval.

5. Limitation of Liability. TC  In no event will BE be liable for any consequential, indirect, exemplary, special or incidental damages, including any lost data and lost profits, arising from or relating to this Agreement.
6. Term and Termination TC 
6.1 Term. TC   Unless earlier terminated pursuant to Section 6.2, the term of this Agreement will begin on the Effective Date and will conclude and expire as of May 31, 2000.

6.2 Termination. TC   BE may terminate this Agreement for cause, effective upon written notice to Distributor, if Distributor breaches any provision of this Agreement and does not cure the breach within ten (10) days after receiving written notice thereof from BE.  BE may terminate this Agreement for convenience upon thirty (30) days written notice to Distributor.

7. General TC 
7.1 Export and Import Laws. TC   Distributor will comply with all applicable export and import control laws and regulations in its use of the Licensed Software and, in particular, Distributor will not export or re-export the Licensed Software without all required United States and foreign government licenses.  Distributor will defend, indemnify, and hold harmless BE from and against all fines, penalties, liabilities, damages, costs, and expenses incurred by BE as a result of any violation of such laws or regulations by Distributor or any of its agents or employees.

7.2 Notices. TC   All notices, consents and approvals under this Agreement must be delivered in writing by courier, by electronic facsimile (fax), or by certified or registered mail, (postage prepaid and return receipt requested) to the other party at the address set forth beneath such party’s signature, and will be effective upon receipt or three (3) business days after being deposited in the mail as required above, whichever occurs sooner.  Either party may change its address by giving notice of the new address to the other party.

7.3 Governing Law and Venue. TC   This Agreement will be governed by the laws of the State of California as such laws apply to contracts between California residents performed entirely within California.  The United Nations Convention on Contracts for the International Sale of Goods does not apply to this Agreement. Any action or proceeding arising from or relating to this Agreement must be brought in a federal court in the Northern District of California or in state court in Santa Clara County, California, and each party irrevocably submits to the jurisdiction and venue of any such court in any such action or proceeding.

7.4 Independent Contractors. TC   Distributor’s relationship to BE is that of an independent contractor, and neither party is an agent or partner of the other.  Distributor will not have, and will not represent to any third party that it has, any authority to act on behalf of BE.

7.5 Entire Agreement. TC   This Agreement constitutes the entire agreement between the parties regarding the subject hereof and supersedes all prior or contemporaneous agreements, understandings, and communication, whether written or oral.  This Agreement may be amended only by a written document signed by both parties.  The terms on any purchase order or similar document submitted by Distributor to BE will have no effect.

In Witness Whereof, the parties have executed this Agreement as of the Effective Date.

Be Incorporated  (“BE”)

______________________________  (“Distributor”)
By:

By: 

Name:

Name:

Title:

Title:


Signature
               Signature

Address for Notice:

Address for Notice:

800 El Camino Real, Suite 400



Menlo Park, California 94025, U.S.A.



Attn: Be Europe 

Attn: 


Fax:  + 331 55 91 77 39

Fax: 
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